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CASE OF HARMONY PARTY AND BOGUS V. ARCADIA

FACTS

Arcadia is a newly-independent democratic state in Europe (member state of the United Nations, OSCE and the Council of Europe). It has ratified the ECHR on 15 June 1998. The majority of the population in Arcadia is of Muslim faith. The Arcadian constitution is strictly anchored to the principle of secularism and of the separation between State and Church. Islam and other religions are confined to the sphere of private religious practice
The first applicant, the Harmony Party (‘Harmony’), is a political party founded on 19 July 1993. It was represented by its chairman, Mr Bogus, who is also the second applicant. At the material time he was a member of Parliament and Harmony’s chairman. 

Harmony took part in a number of general and local elections. In the local elections in March 1994 Harmony obtained about 10% of the votes and its candidates were elected mayor in a number of towns. In the general election of 1995 it obtained 12,5% of the votes. The sixty-two MPs elected as a result took part between 1995 and 1998 in the work of Parliament and its various committees. Ultimately, Harmony obtained approximately 15% of the votes in the general election of 24 December 1999 and about 16% of the votes in the local elections of 3 November 2001.

In the 2002 general election Harmony won a total of 74 seats in the Grand National Assembly (which had 450 members at the material time). Harmony has never been part of the Government of Arcadia.
On 21 May 2004 Principal State Counsel at the Court of Cassation applied to the Constitutional Court to have Harmony dissolved on the grounds that it was a “centre” of activities contrary to the principles of secularism. In support of his application, he referred to the following remarks made in public by certain leaders and members of Harmony. They fiercely criticised secular and democratic principles and openly called for the introduction of the shariah (Islamic law) urging the population to renounce secularism. Whenever they spoke in public Harmony’s chairman and other leaders advocated the wearing of Islamic headscarves in State schools and buildings occupied by public administrative authorities, whereas the Constitutional Court had already ruled that this infringed the principle of secularism enshrined in the Constitution.

Mr Bogus in particular stated:

 “... 'you shall live in a manner compatible with your beliefs'. We want despotism to be abolished. There must be several legal systems. The citizen must be able to choose for himself which legal system is most appropriate for him, within a framework of general principles. Moreover, that has always been the case throughout our history. In our history there have been various religious movements. Everyone lived according to the legal rules of his own organisation, and so everyone lived in peace. Why, then, should I be obliged to live according to another's rules? ... The right to choose one's own legal system is an integral part of the freedom of religion.….I will fight to the end to introduce shariah.”

 
The Principal State Counsel contended before the Constitutional Court that Harmony had demonstrated that its objectives were incompatible with the requirements of a democratic society. 
On 16 January 2005 the Constitutional Court dissolved Harmony on the ground that it had become a “centre of activities contrary to the principle of secularism” because its leaders intended to introduce shariah as the ordinary law and as the law applicable to the Muslim community. The Constitutional Court also imposed a temporary prohibition barring its leaders – including Mr Bogus – from holding similar office in any other political party.

COMPLAINTS

1. The applicants

The applicants alleged that the dissolution of the Harmony Party and the temporary prohibition barring its leaders – including Mr Bogus – from holding similar office in any other political party had infringed various rights guaranteed by the Convention, in particular: 
Article 9 – Freedom of thought, conscience and religion 

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others. 

Article 10 – Freedom of expression

1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary. 

Article 11 – Freedom of assembly and association 

1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests. 

2. No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the administration of the State. 

Article 14 – Prohibition of discrimination 

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

2.  The Government

The Government submitted that the dissolution complained of pursued several legitimate aims, namely protection of public safety, national security and the rights and freedoms of others and the prevention of crime. In their submission, the Harmony’s dissolution and the leaders’ banning was proportionate to the legitimate aims pursued and did not violate the Convention.

Questions 

The Court requests the applicants and the respondent Government to deal in particular with the following questions: 

1) Can a political party animated by the moral values imposed by a religion be regarded as intrinsically inimical to the fundamental principles of democracy, as set forth in the Convention?

2) In your opinion, a political party whose actions are aimed at introducing sharia in a State party to the Convention can be regarded as an association complying with the democratic ideals that underlie the Convention? Is the introduction of sharia, which faithfully reflects the dogmas and divine rules laid down by religion, compatible with the fundamental principles of democracy, as set forth in the Convention?

3) Did the Harmony leaders take steps to distance themselves from those members of the party who had publicly referred to the possibility of using force to achieve their objectives? Has Mr Bogus made it clear that his statements and stances did not reflect Harmony’s policy or that he was only expressing his personal opinion? 

5) Do you think that a State has a power of preventive intervention or has to wait until a political party has seized power and begun to take concrete steps to implement a policy incompatible with the standards of the Convention and democracy?

6) Do you think that the drastic measures imposed by the Constitutional Court, the dissolution of an entire political party and a disability barring its leaders from carrying on any similar activity for a specified period, were proportionate to the aim sought? 
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