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Selected Case-law of the European Court on HumaHuman Rights
Minorities Rights and Anti-Discrimination 

 (Moot trial)
In D.H. and Others v. the Czech Republic case,
 concerning the placement of Roma pupils in special schools for children with learning difficulties as deemed to be unable to follow the ordinary school curriculum, the Court stated:  

(I(f a policy or general measure has disproportionately prejudicial effects on a group of people, the possibility of its being discriminatory cannot be ruled out even it if is not specifically aimed or directed at that group. 

However, the Court noted: 

statistics are not by themselves sufficient to disclose a practice which could be classified as discriminatory

With regard to pupils with special needs, the Court stated: 

(T(he choice between having a single type of school for everyone, highly specialised structures or unified structures with specialist sections is not an easy one and there does not appear to be an ideal solution. It involves a difficult exercise in balancing the various competing interests. The Court wishes to reiterate with regard to the States’ margin of appreciation in the education sphere that the States cannot be prohibited from setting up different types of school for children with difficulties or implementing special educational programmes to respond to special needs.

As for the parental consent to place their children in a special school, the Court noted: 

it (is( … the parents’ responsibility, as part of their natural duty to ensure that their children receive an education, to find out about the educational opportunities offered by the State, to make sure they knew the date they gave their consent to their children’s placement in a particular school and, if necessary, to make an appropriate challenge to the decision ordering the placement if it was issued without their consent.

Concurring with the majority “only after some hesitation”, Judge Costa (France) observed: 

[t]he danger is that, under cover of psychological or intellectual tests, virtually an entire, socially disadvantaged, section of the school population finds itself condemned to low level schools, with little opportunity to mix with children of other origins and without any hope of securing an education that will permit them to progress. 

With regard to positive action, Judge Costa noted: 

(A(s for positive discrimination – which, in the present case, would have entailed increased resources for special schools to avoid the risk of their becoming, if not educational “ghettos”, then at least “dead ends” where pupils remain until they reach the minimum school-leaving age, it seems to me that up till now this Court has refused to consider it a State obligation. 

In his dissenting opinion, Judge Cabral Barreto (Portugal), noted: 

(T(he Czech State’s “different treatment” of the applicants served to aggravate the differences between them (the applicants( and the pupils attending the ordinary schools. It seems to me that the measure is made all the more unjust and incomprehensible in terms of cognitive ability by the fact that the majority of these pupils were average or above-average when compared to pupils attending the ordinary schools. The Czech State thereby prevented them from achieving their cognitive and intellectual potential, as they possessed the requisite capacities.

It is not for me to say what type of positive measures the applicants’ situation called for, but what is certain is that enrolling them in schools designed and intended for children with learning disabilities does not appear to be an appropriate means of resolving these children’s difficulties, which are of an entirely different order from the cognitive problems characteristic of pupils in such schools.

I very much hope that this new system will offer prospects of civic integration and social and intellectual development in accordance with the principles which all children and their parents must be entitled to expect from the States in the education sphere. 

� ECtHR, Appl. 57325/00, D.H. and Others v. the Czech Republic, Judgment (Chamber) of 7 February 2006.
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