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Moot trial 
Minority Rights and Non-Discrimination
Right to Education and `Special´ Schools
CASE OF LIVIA AND OTHERS V. ARCADIA

Application No:58715
Enclosed for your information is a statement of the facts prepared by the Registry of the Court. 

FACTS
In 1996, at the age of six, Livia, an Arcadian national of Roma origin, was placed in a special school for children with learning difficulties deemed to be unable to follow the ordinary school curriculum. The statutory procedure is for such placements to be made by the head teacher at the child’s original school on the basis of an IQ test and the recommendation of a child psychology centre and with the consent of the child’s legal representative. 
Although Livia´s parents had consented to her placement in a special school, in 1999, they asked the Education Authority to revoke the impugned decisions on the grounds that they had not been sufficiently informed of the consequences of giving consent. They maintained that the placement decision did not comply with the statutory requirements and infringed their daughter’s right to education without discrimination. The Education Department found, however, that the placement had been made in accordance with the statutory rules. 
Livia´s parents appealed to the Constitutional Court. They argued that her placement in the special school amounted to a general practice that created segregation and racial discrimination through the coexistence of two autonomous educational systems, namely special schools for the Roma and ´normal` primary schools for the majority of the population. They argued that this difference in treatment was not based on any objective and reasonable justification, amounted to degrading treatment and had deprived Livia of her right to education (as the curriculum followed in special schools was inferior and pupils in special schools were unable to return to primary school or to obtain a secondary education other than in a vocational training centre). 
Livia´s parents pointed out that the recommendation by the educational psychology and child guidance centres for placement in a special school was based on grounds such as an insufficient command of the Arcadian language, an over-tolerant attitude on the part of the parents or an ill-adapted social environment. They also argued that the gaps in Livia´s education made a transfer to primary school impossible in practice.

Livia´s parents argued that Livia had received an inadequate education and an affront to her dignity and asked the Constitutional Court to quash the decisions to place Livia in a special school and to order the local authorities concerned (the special school, the local Education Authority and the Ministry of Education) to refrain from any further violation of her right and to restore the status quo ante by offering her compensatory education.
The Ministry for Education denied any discrimination and said that parents of Roma children tended to have a rather negative attitude to school work. It asserted that each placement in a special school was preceded by an assessment of the child’s intellectual capacity and that parental consent was a decisive factor. 
On 20 October 1999 the Constitutional Court dismissed the appeal. The Constitutional Court found that there was nothing in the material before it to show that the relevant statutory provisions had been interpreted or applied unconstitutionally, since the decisions had been taken by head teachers vested with the necessary authority on the basis of recommendations by educational psychology and child guidance centres and with the consent of the applicants’ representatives.
As to the objection that insufficient information had been given about the consequences of placement in a special school, the Constitutional Court considered that Livia´s parents could have obtained the information by liaising with the schools and that there was nothing in the file to show that they had made any enquiries about the possibility of transferring to a primary school. 

COMPLAINTS

The applicants
In Strasbourg, the applicants alleged that Livia had been discriminated against in the enjoyment of her right to education on grounds of racial origin and association with a national minority.

They relied on Article 14 of the Convention, taken together with Article 2 of Protocol No. 1, which provide:

Article 14 of the Convention

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”

Article 2 of Protocol No. 1

“No person shall be denied the right to education. In the exercise of any functions which it assumes in relation to education and to teaching, the State shall respect the right of parents to ensure such education and teaching in conformity with their own religious and philosophical convictions.”

 The applicants said that Roma children were treated differently in the education sphere to children who were not of Roma origin. The difference in treatment consisted in their being placed in special schools without justification, where they received a substantially inferior education to that provided in ordinary primary schools, with the result that they were denied access to secondary education other than in vocational training centres. They were victims of racial segregation and had thus suffered psychological damage as a result of being branded “stupid” or “retarded”.

They also argued that discrimination does not have to be intentional and that a measure could be found to be discriminatory on the basis of evidence of its impact (disproportionately harmful effects on a particular group) even if it did not specifically target that group. 
Since neither an insufficient command of the Arcadian language, nor a difference in socio-economic status, nor parental consent could constitute reasonable and objective justification, the national authorities had not succeeded in furnishing a satisfactory and convincing explanation for the differential treatment. Furthermore, even supposing that Livia´s placement in a special school pursued a legitimate aim – something they categorically denied – such a measure could under no circumstances be considered proportionate to that aim.
The applicants were convinced that Livia´s placement in the special school was in breach of the Convention and that no “racially neutral” explanation existed for the statistical disproportion in the number of Roma children placed in special schools. Instead, they attributed that disproportion to many years of racial segregation and continued prejudice against Roma. 
Finally, with regard to the Government’s argument that Livia´s parents had agreed to her placement in the special schools, the applicants pointed out that the right of the child not to suffer racial discrimination could not be overridden by parental consent. The applicants noted that it was important for such consent to be free and informed and alleged that Livia´s parents had not been informed of the consequences of consenting.
The Government

According to the Government the decision to place Livia in a special school was neither arbitrary nor based on the applicants’ ethnic origin, as the proper procedure had been followed, and the decision was based on legitimate statutory grounds and had been approved by the parents. Placement was preceded by a psychological examination by an expert that was geared towards establishing the child’s true mental capacity and personal characteristics. 

QUESTIONS 
The Court requests the applicants and the respondent Government to deal in particular with the following questions: 
1) In your opinion the reason for Livias’ placement in a special school was her ethnic or racial origin? Was Livia victim of systematic segregation and, therefore, discrimination based on “race” or (more specifically) her association with a national minority, contrary to Article 14, or not?

2) What in your opinion would be the best solution for pupils with special needs? A single type of school for everyone with unified structures or different types of schools for children with difficulties implementing special educational programmes?

3) Do you find that special schools tend to aggravate the differences between pupils with special needs and the pupils attending the ordinary schools becoming thus ´educational ghettos” or do you think that these schools are necessary to compensate for their handicap and a means of resuming the normal curriculum.

4) Do you think that for Roma pupils special schools designated and intended for children with learning disabilities represent an appropriate means of resolving their difficulties? 
5) Do you think that the tests for placement in special schools should take into consideration Romany specifics and their special circumstances or should they be neutral? 
6) Which types of positive measures would be more appropriate for Roma pupils living in disadvantaged areas, whose parents are more likely to be suffering from a lack of culture or resources, or from unemployment, whose mother tongue is not the official language? 

7) In some “specialised schools” Romany pupils made up between 80% and 90% of the total number of pupils. In your opinion, are statistics on a policy or general measure that has disproportionately prejudicial effects on a group of people sufficient evidence to disclose a practice which could be classified as discriminatory? 
8) In your opinion, is the Government responsible for making sure that parents give an `informed´ consent to the placement of their children in a particular school or is the parents’ responsibility, as part of their natural duty to ensure that their children receive an education, to find out about the educational opportunities offered by the State and the consequences of their consent? 
In your discussion you should take into consideration the following: 

-     In the instant case the quality of the psychological tests are not contested.

-  Discrimination means treating differently, without an objective and reasonable justification, persons in relevantly similar situations, but it also means failing to treat differently, without providing an objective and reasonable justification, persons whose situations are different.
-   Indirect discrimination occurs where an apparently neutral provision, criterion or practice put persons of a racial or ethnic origin at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary.

-  Positive discrimination or positive actions are positive steps designed to eliminate existing and continuing discrimination or to remedy the lingering effects of past discrimination.
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